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THE WAY WE MAKE TREATIES? 


This is a hot issue and a puzzling problem. 

Right now there are several proposals, like the Bricker 
amendment, up for consideration which we, through 
our representatives, must decide about. 

It's been a puzzling problem ever since the men 
who wrote the Constitution started to consider how we 
should make our agreements with other nations. 

They worded the rules this way: 

The President ”... shall have power, by and with the 
advice and consent of the Senate, to make Treaties, 
provided two-thirds of the Senators present concur...” 
(Article Il, section 2, clause 2) They added that “This 
Constitution, and the Laws of the United States which 
shall be made in pursuance thereof; and all Treaties 
made, or which shall be made, under the authority of the 
United States, shall be the Supreme Law of the Land; 
and the Judges in every State shall be bound thereby, 
anything in the Constitution or Laws of any State to the 
contrary notwithstanding.”* (Article VI, section 2) 


To change this system of treaty-making, an amend- 
ment to the Constitution would be necessary. 

Alterations in that document should not be lightly 
entered into, nor concluded without the people’s most 
serious thought. 

That’s why the process of amendment was made long 
and tough. 

The framers of the Constitution were wise and learned 
men and the plan of government they devised has in 
general worked well during the past one hundred and 
sixty-five years. 

On the other hand, great changes have taken place 
in the world since the adoption of the Constitution— 
changes which the fathers of our country could not have 
foreseen or provided for. 

There are three ways today by which we make 
international arrangements: 

1. By TREATIES—agreements between us and one or perhaps 
many other nations, entered into for the purpose of legally carrying 
on the world's affairs—ours and those of the other nations concerned. 
Once duly ratified, a treaty, from the home or domestic point of 
view, becomes part of the law of our land, enforceable like other 
laws. From the international point of view, a treaty is a contract 
between the nation or nations involved and the United States, to 
be respected, like law itself, by all parties concerned. 

2. By EXECUTIVE AGREEMENTS—agreements made by the Presi- 
dent between the U.S.A. and another nation or nations. They are 
similar to treaties and have the same general purpose but, at least 
till recently, usually deal with less significant international matters. 
They are not mentioned in the Constitution because they are a device 
that came into existence after the Constitution was written. They do 
not require Senate confirmation. 

3. By JOINT RESOLUTIONS OF THE SENATE AND HOUSE— 
acts passed by simple majority vote in both Houses, agreeing, like a 
treaty, to an arrangement between the U.S.A. and another country 
or countries. As with any act passed by Congress, they must of course 
be signed by the President in order to become law. 

Illustrations by Stuart Judd, Jr. Let’s see how and why each of these devices is and 
has been used in our dealings with other nations. 



























































*This means that a treaty takes precedence over any state constitution or law, and that if a treaty and a federal law conflict, 
the more recent is the final word. 
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ees THE CONSTITUTION TO THE PRESENT 


The Policy is Framed 

Not till a couple of weeks before the close of the Con- 
stitutional Convention, and after it had been in session 
for over three months, did the writers of the Constitution 
really get down to business on the subject of foreign 
affairs. 

In the practice of self-government, the men who met 
to frame the Constitution in 1787 were highly experi- 
enced—most of them legislators in the states which 
sent them to Philadelphia. But in the conduct of foreign 
relations, they had less experience to guide them. Under 
the Articles of Confederation which had seen the states 
win their war for independence, then threaten to fall 
apart because this loose form of government lacked 
adequate power to conduct the affairs of the new na- 
tion, treaty-making, along wifh all other functions of 
government, had been the job of Congress which acted 
as a legislative and executive body rolled into one. 

The sovereign states which formed the original con- 
federation also exercised treaty-making powers. Several 
had already made treaties with each other or had 
negotiated with foreign nations—a situation causing so 
much confusion that it became one of the reasons for 
deciding to set up a federal system of government. 
Under the federal system, states would in general go 
on tending to their internal affairs, but would hand 
over to the central government matters that concerned 
the entire nation, including treaty-making. 

In drawing up plans for this national government, 
the question came up: which branch shall have charge 
of the making of treaties? 

It was natural that the Committees working on early 
drafts of the new Constitution, before they did much 
thinking about foreign affairs, should be inclined to 
leave treaty-making where it had been from the start, 
in the hands of Congress. 

But as the idea of a more perfect union and a stronger 
central government grew in their minds, and they settled 
on the plan of three branches—executive, legislative, 
and judicial—it became clear that it would be better 
to assign the general management of foreign affairs to 
the Chief Executive. So when Article Il of the Constitu- 
tion was ready for the entire convention, the second 
clause read: “The President, by and with the advice 
and consent of the Senate, shall have power to make 
Treaties; ... But no Treaty shall be made without the 
consent of two-thirds of the members present.” 

This arrangement was briefly discussed, then handed 
over to the Committee on Style for final polishing. 

Judging from first-hand accounts, what the Consti- 


tution makers had in mind, in the “advice and consent” 
arrangement, was that the Senate, with less than thirty 
members because of the small number of states, should 
act in confidential cooperation with the President in 
the making of treaties. It could serve as a restraining 
influence, too—for the framers of the Constitution, 
having got rid of a king, had no intention of letting a 
President take over without checks and balances. 

As for the two-thirds rule, the founders felt that 
Treaties ought not to be too easily passed. The two- 
thirds rule would also serve to protect minority groups 
of states whose rights might be trespassed on if a simple 
majority could pass a treaty. At the time, Spain was 
challenging the right of neighboring southern states to 
use the Mississippi for navigation; England was dis- 
puting the right of a similarly small number of New 
England states to fish off the banks of Newfoundland. 
Fearing a simple majority vote might barter away these 
privileges, the two sections got together to support the 
two-thirds rule. 

A few of the framers of the Constitution opposed the 
rule. James Wilson of Pennsylvania got up to say he 
felt the two-thirds rule might be dangerous: for ex- 
ample, if a two-thirds vote is necessary—he pointed out 
—to make peace, a minority could keep a war going 
against the wishes of the majority. But his amendment 
to have peace treaties ratified by simple majority was 
voted down, and the two-thirds provision stayed put. 

As for the House of Representatives, with its larger 
membership, the Constitution writers deliberately left it 
out of the treaty-making process for the sake of “se- 
crecy and dispatch”. 








The System Gets Under Way 

To newly elected President George Washington, the 
word “consult” meant just that. So when the need for 
a treaty with the Cherokee Indians} came up, President 
Washington went to the Senate to seek their advice. 
Some one had to lead the way by getting ready a first 
draft, and it seemed only natural to George Washington 


+See Guide No. 4, Vol. III—‘How About the Condition of the Indians?” 


that this was part of the President's job as Chief Execu- 
tive. 

Washington asked John Adams, the Vice-President, 
to read this document aloud to the assembled Senators. 
But the rattle of carriage wheels outside drowned out 
Adams’ first attempt. During a lull, he tried once more, 
while the Senators, a bit restless now, and torn between 
respect for the high office of President and a natural 
wish to have their say, once more sat listening. 

As soon as the reading was over, one Senator after 
another began proposing alterations. Progress came to 
a standstill. 

“This defeats every purpose of my coming here!” ex- 
claimed the President, who had a first-rate temper, and 
he strode from the room. 

As soon as Washington got over his exasperation, he 
decided that, in the early stages of treaty-making, the 
executive branch of the government, geared to getting 
things done, and the legislative branch, geared to argu- 
ing and analyzing as part of its job of making laws, 
couldn’t function cooperatively together in quite the way 
the framers of the Constitution had hoped. Never again, 
once the treaty with the Cherokees was out of the way, 
did Washington seek the confidential advice of the en- 
tire Senate in treaty-making. 

Ever since, treaties have been negotiated and written 
by the Chief Executive or his agents, sometimes after 
consultation with individual Senators, then submitted to 
the Senate for “consent.” 

By such practical experience, right from the start, the 
precedents—the rules—have been laid down on which 
we run our government. 





Our Methods of Handling Foreign Affairs Continue to 
Develop. 

The rise of political parties was one of the things the 
framers had not anticipated when writing the Consti- 
tution. Having watched how such struggles raised hob 
in England, they were opposed to division of opinion 
along party lines. They hoped nothing of the sort would 
happen here. But different ways of seeing things tend 
to line people up behind each way, so that soon the 
American two party system got going. 

In 1795 we were having serious trouble with Great 
Britain because she was not living up to all the terms 
of the treaty of peace that had ended the Revolution. 
We were angry also because Great Britain was taking 
American sailors off our ships by force and compelling 
them to serve in her navy. So we sent John Jay to 
London to protest. 

The treaty John Jay negotiated looked to Jefferson's 
party like appeasement, and the Federalists, who backed 
it, barely managed to get it past the Senate. Since then, 
party differences of opinion have often made it hard 
or impossible for a treaty to muster the two-thirds vote 
needed to get by. 

This has been especially true where the executive 
branch, negotiating the treaty, was in the hands of one 
party, while the Senate, with power to throw the treaty 


out, was controlled by the opposite party. Though the 
Senate’s score on treaties stands at four-fifths approved 
to one-fifth stopped, the chief casualties have been im- 
portant treaties apt to be concerned with securing or 
trying to preserve peace. 

Inevitably, this situation has caused us to think about 
possible changes in the rules on treaty-making, and to 
search for other ways to carry on negotiations with 
foreign nations. 

Thus, in 1844, when a treaty to annex the independ- 
ent Republic of Texas to the United States failed to 
get by because its supporters could not muster the neces- 
sary two-thirds vote in the Senate, Texas was brought 
into the Union the very next year through passage by 
the House and Senate of a joint resolution. 

As pointed out on page 1 of this guide, joint resolu- 
tions require only a simple majority in each House and 
the signature of the President. 

In 1898, a joint resolution was used to annex Hawaii 
—though as a territory, not a state. And in 1920, after 
the Treaty of Versailles, with membership in the League 
of Nations attached to it, failed to get past the Senate, 
we used a joint resolution to announce officially that 
World War | was ended. 

Does, or does not, the device of the joint resolution 
for carrying on our relations with other nations seem 
to us a legitimate and desirable method? 

All this while, from President Washington’s day on, 
many of our minor arrangements with foreign nations 
were being taken care of by executive agreements (see 
page 1 of this guide). Executive agreements have been 
upheld by the Supreme Court as the “law of the land.” 
They are useful as a quick and easy way to get things 
done. Because they do not have to be submitted to 
Congress, not only do those dealing with foreign affairs 
escape the two-thirds rule, but it is also possible to keep 
them secret when in the judgment of the President (as 
in war time) this needs to be done. Nowhere is specified 
the extent to which the President may use them nor the 
nature or importance defined of the things with which 
they may deal. Under such circumstances, it is natural 
that the Executive’s use of them should greatly increase. 

Does, or does not, the device of executive agreements 
to carry on our relations with other nations seem to 
us a legitimate and desirable method? 


In 1943, the Senate, alarmed that its constitutional 
prerogative to pass on treaties might be taken from it 
by the executive agreement device, raised a vigorous 
protest. It won from the executive branch of the govern- 
ment a promise that henceforth in important matters 
dealing with international affairs, “due constitutional 
process” would be observed. As a result, our taking 
part in the United Nations’ program of Relief and Re- 
habilitation (UNRRA), in 1943, was the last major in- 
ternational move brought about through an executive 
agreement, consented to by a simple majority resolution 
passed by both Houses. Since then, everything of im- 
portance in our foreign relations—ratification of the 
U.N. Charter in 1945, the Marshall Plan for aid to 
Europe in 1947, the North Atlantic Pact in 1949, and 
the Peace Treaty with Japan in 1952—has gone through 
the regular treaty-making process. 

Should Anything Further Be Done? 

The period since World War | has seen two types 
of constitutional change suggested: 

Amendments to make it easier for treaties submitted 
by the President to win ratification in the Senate. 

Amendments to put even more of a legislative check 
on the whole process of negotiating foreign agreements. 


tEven though not required, many have been submitted to Congress and have won approval by the customary majority vote. 





One reason prompting those who favor making the 
requirements easier is their wish to see the United 
States become a partner in such international organiza- 
tions as the United Nations and its agencies. One rea- 
son prompting those seeking to check the President's 
powers and to make the passage of a treaty harder is 
their belief that the United States should keep clear of 
international organizations. 


An amendment of the first type came up in 1945. It 
proposed that treaty ratification require only simple 
majority vote and that the House be given an equal 
share with the Senate in the approval of treaties. The 
amendment gained considerable public support, partic- 
ularly among people who, thinking of the fate of the 
League of Nations, feared that the U.S. would be kept 
out of U.N. activities if the two-thirds rule continued. 
The amendment passed in the House but was killed by 
lack of action in the Senate. 

The so-called Bricker Amendment, now pending, is 
of the second type. 

It reads as follows: 

“Section 1. A _ provision of a treaty which con- 
flicts with this Constitution shall not be of any force or 
effect.” (Compare Article VI, section 2, of the Constitu- 
tion, quoted on the first page of this Guide) 

“Section 2. A treaty shall become effective as 
internal law in the United States only through legisla- 
tion which would be valid in the absence of a treaty.” 
(The U.S. Supreme Court has interpreted Article VI, 
section 2, of the Constitution to mean that if a law 
carries out a treaty provision, the law becomes con- 
stitutional even if, without the treaty behind it, it might 
violate the Constitution. For example, the Supreme Court 
ruled that a federal law seeking to regulate the hunting 
of migratory birds was unconstitutional. But after a 
treaty between the United States and Britain to protect 
migratory birds was negotiated and duly ratified, the 
Supreme Court ruled that the Federal Government, be- 
cause of the existence of the treaty, now had the power 
to make federal laws about migratory birds and en- 
force them within the individual states. But section 2 of 
the Bricker amendment includes the meaning that if any 


state feels its Constitutional rights trespassed on by a 
proposed treaty, it could challenge that treaty. Thus 
the amendment would give back to the states the power 
over treaties which they used to have under the Articles 
of Confederation before the U.S. Constitution was writ- 
ten) 

“Section 3. Congress shall have power to regu- 
late all executive and other agreements with any foreign 
power or international organization. All such agreements 
shall be subject to the limitations imposed on treaties 
by this article.” (“Article’ means the whole Bricker 
amendment) 

“Section 4. The Congress shall have power to en- 
force this article by appropriate legislation.” 

“Section 5. This article shall be inoperative unless 
it shall have been ratified as an amendment to the 
Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its 
submission.” (These requirements are the customary pro- 
visions attached to resolutions proposing to amend the 
Constitution) 


How do we feel, pro and con, about Section 1 of the 
Bricker amendment? What are our reasons? 

How do we feel, pro and con, about Section 2? What 
are our reasons? 

How do we feel, pro and con, about Section 3? What 
are our reasons? 

Do we, or do we not, support the Bricker amendment? 
Why? 

What are our views on any amendment that has been 
proposed in its place? 

What are our views on an amendment like the one 
proposed and lost in 1945? 

Specifically: Do we, or do we not, feel that the two- 
thirds rule should continue in the Senate? What are our 
reasons? Do we, or do we not, feel that the House should 
be included in the treaty-making process? Why? With 
the two-thirds rule applying, or by simple majority? 
Why? 

If nothing we have so far discussed has met with our 
approval, let’s see if we can draw up an amendment 
we would recommend. 


Again in the news: Statehood for Hawaii and Alaska; Lowering the Voting Age to Eighteen. While they last, Guides discussing 


these topics (Vol. II, No. 7, March, 1953; Vol I, No. 4, Feb., 1952; Vol. I, 


No. 7, May, 1952, respectively) available at five 


cents each for five or more copies, ten cents single copies. Cash with order, please. 











Coming: More Guides on pending legislation. 





